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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

[Docket  No.  H-020] 

Air  Contaminants 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Proposed  Rule:  Changes  in 
Dates  for  Submission  of  Post-Hearing 
Evidence  and  Briefs. 

SUMMARY:  On  June  7, 1988,  at  53  FR 
20960,  the  Occupational  Safety  and 
Health  Administration  proposed  to 
amend  its  Air  Contaminants  standards, 

29  CFR  1910.1000,  Tables  Z-l,  Z-2  and 
Z-3  and  to  add  a  Table  Z-4.  At  the  close 
of  the  oral  hearing  on  that  proposal,  the 
presiding  officer  set  November  14, 1988 
as  the  deadline  for  submission  of  post¬ 
hearing  evidence  and  December  13, 1988 
as  the  deadline  for  submission  of  post¬ 
hearing  briefs. 

The  Secretary  of  Labor  has 
determined  that  these  dates 
unreasonably  and  unnecessarily 
interfere  with  the  high  priority  that  both 
the  Assistant  Secretary  for 
Occupational  Safety  and  Health  and  the 
Secretary  set  for  this  proposal  to  protect 
the  occupational  health  of  employees. 
Accordingly,  pursuant  to  authority  in 
section  6(b)  of  the  Occupational  Safety 
and  Health  Act  and  29  CFR  1911.4,  the 
Secretary  is  setting  October  7, 1988  for 
submission  of  post-hearing  evidence  and 
October  31, 1988  for  submission  of  post- 
hearing  briefs.  The  Secretary  has 
concluded  that  these  dates  provide 
sufficient  time  for  participants  to  submit 
their  post-hearing  documents. 

DATES:  Post-hearing  evidence  must  be 
submitted  by  October  7, 1988.  Post- 
hearing  briefs  must  be  submitted  by 
October  31, 1988. 

ADDRESSES:  Post-hearing  evidence  and 
briefs  should  be  submitted  to  the  Docket 
Officer,  Docket  No.  H-020,  Room  N- 
2439,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone  (202)  523-7894. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3649,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone  (202) 
523-8151. 

SUPPLEMENTARY  INFORMATION:  On  June 
7, 1988,  at  53  FR  20960,  the  Occupational 
Safety  and  Health  Administration 
proposed  to  amend  its  Air  Contaminants 
standards,  29  CFR  1910.1000,  Tables  Z-l, 


Z-2  and  Z-3  and  add  a  Table  Z-4.  That 
document  set  forth  various  dates  for 
submissions  and  hearings. 

OSHA  extended  those  dates  on  July  1, 
1988,  at  53  FR  24956  to  July  11, 1988  for 
notices  of  intention  to  appear,  July  25, 
1988  for  comments  and  testimony,  and 
July  28-August  12, 1988  for  the  hearing. 
OSHA  stated  its  intention  that  August 
19, 1988  be  the  deadline  for  submission 
of  post-hearing  evidence  and  that 
September  2, 1988  be  the  deadline  for 
submission  of  post-hearing  briefs. 

The  rulemaking  proceeding  was 
conducted  pursuant  to  section  6(b)(3)  of 
the  Act  and  the  procedures  set  forth  in 
29  CFR  Part  1911.  Those  rules  state  that 
the  hearing  is  informal  and  shall  be 
designed  to  permit  effective 
presentation  of  evidence  and  views 
without  unduly  protracting  the 
rulemaking  process. 

In  the  presiding  officer’s  pre-hearing 
guidelines  mailed  to  participants, 

OSFIA’s  recommended  dates  for  post¬ 
hearing  submissions  were  set  forth.  At 
the  commencement  of  the  hearing  on 
July  28, 1988,  the  presiding  officer 
requested  written  or  oral  submissions 
from  participants  on  the  participants’ 
recommendations  concerning  the 
appropriate  period  for  post-hearing 
evidence  and  briefs.  The  vast  majority 
of  participants  made  no 
recommendations  and  are  presumed  to 
agree  with  the  dates  recommended  by 
OSHA.  OSHA  advised  the  presiding 
officer  that  the  dates  of  August  26, 1988 
for  post-hearing  evidence  and 
September  9  or  16, 1988  for  post-hearing 
briefs  were  appropriate.  Several 
participants  recommended  dates 
between  September  2  and  November  7, 
1988  for  post-hearing  briefs,  with  the 
same  or  shorter  dates  for  evidence.  Only 
one  participant  recommended 
November  14, 1988  for  post-hearing 
evidence  and  December  13, 1988  for 
post-hearing  briefs.  The  presiding  officer 
adopted  these  dates,  i.e.  November  14, 
1988  for  post-hearing  evidence  and 
December  13, 1988  for  post-hearing 
briefs. 

This  rulemaking  activity  has  been 
assigned  the  highest  priority  by  the 
Department  of  Labor,  as  a  very  effective 
and  comprehensive  way  of  protecting 
the  occupational  health  of  workers.  New 
or  more  protective  exposure  limits  are 
being  established  for  over  400  toxic 
substances,  to  which  17  million 
employees  are  potentially  exposed.  The 
dates  set  by  the  presiding  officer 
interfere  unreasonably  with 
implementation  of  that  priority,  by 
interfering  with  the  review  process  and 
the  schedules  of  staff  and  contractors, 
and  by  unnecessarily  delaying  delivery 
of  the  needed  health  protection. 


The  Secretary  has  carefully  reviewed 
the  submissions  of  participants  to  the 
presiding  officer  and  the  Chief 
Administrative  Law  Judge  on  this  issue, 
their  decisions,  the  facts  and  law.  The 
Secretary  concludes  that  she  has  the 
authority  to  change  the  dates  set  by  the 
presiding  officer  and  that  the 
appropriate  dates  under  all  the 
circumstances  are  October  7, 1988  for 
submission  of  post-hearing  evidence  and 
October  31, 1988  for  submission  of  post¬ 
hearing  briefs. 

The  dates  set  in  this  notice  give  all 
participants  ample  time  to  review  the 
record  and  to  present  their  evidence  and 
views.  It  is  noted  that  the  pre-hearing 
comment  period  was  47  days  and  that 
the  total  period  from  publication  of  the 
proposal  to  submission  of  post-hearing 
briefs  will  be  approximately  145  days. 

OSHA’s  proposal  used  as  its  starting 
point  recommendations  of  the  American 
Conference  of  Governmental  Industrial 
Hygienists  and  the  National  Institute  for 
Occupational  Safety  and  Health.  OSHA 
first  gave  notice  of  this  proposal  in  the 
Federal  Register  on  October  26, 1987  (52 
FR  40534),  in  the  Regulatory  Agenda. 

The  June  7, 1988  proposal  discussed 
health  information  on  each  chemical 
and  referenced  the  studies  upon  which 
OSHA  relied.  Extensive  feasibility  data 
were  included.  OSHA  gave  the 
reasoning  for  its  preliminary 
conclusions.  The  public  had  until  July  25, 
1988,  to  submit  pre-hearing  comments 
and  testimony.  A  hearing  was  held 
between  July  28  and  August  15, 1988, 
permitting  oral  presentations  and 
questioning  of  witnesses.  With  the  dates 
set  in  this  notice,  participants  will  have 
more  than  50  days  to  submit  post¬ 
hearing  evidence  and  an  additional  24 
days  to  submit  post-hearing  briefs. 

Most  participants  have  agreed  that 
these  times  are  ample  and  that  the 
rulemaking  should  not  be  delayed  by 
providing  additional  time.  The  very  few 
participants  who  have  requested 
additional  time  have  not  demonstrated 
that  such  additional  time  is  necessary. 
Protection  of  this  Nation’s  working  men 
and  women  cannot  be  postponed  on 
such  an  insubstantial  basis. 

Legal  Authority 

The  Secretary  takes  this  action 
pursuant  to  her  authority,  including 
Section  6  of  the  Occupational  Safety 
and  Health  Act  of  1970,  29  U.S.C.  655, 
and  29  CFR  Part  1911.  See  also,  DLMS  3- 
2  Handbook,  Departmental  Regulatory 
Review  Procedures. 

The  Secretary,  as  the  official 
authorized  by  Congress  to  set  standards 
and  as  Departmental  head,  is  clearly 
responsible  for  both  the  substance  of 
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occupational  safety  and  health 
standards  and  the  priorities  assigned  to 
Departmental  rulemaking  projects. 
Therefore,  she  retains  inherent  authority 
to  review  and,  if  appropriate,  to  modify 
or  reverse  any  decision  made  by  one  of 
her  designees  in  an  OSHA  rulemaking 
proceeding.  In  this  case,  both  the 
Secretary  and  the  Assistant  Secretary 
for  Occupational  Safety  and  Health 
have  stated  that  the  Air  Contaminants 
proceeding  is  the  Department’s  highest 
occupational  safety  and  health 
regulatory  priority.  The  presiding  officer 
exceeded  his  delegated  authority  by 
establishing  a  post-hearing  submission 
period  that  is  significantly  longer  than 


necessary  to  permit  participants  to  file 
post-hearing  evidence  and  briefs  and 
that  fails  to  reflect  the  priority  assigned 
to  this  project  by  the  Secretary  and  the 
Assistant  Secretary. 

Based  on  all  of  the  foregoing  and  in 
order  to  effectuate  the  purposes  of  the 
Occupational  Safety  and  Health  Act,  I 
am  vacating  the  presiding  officer's  order 
purporting  to  set  post-hearing  dates.  I 
hereby  establish  the  dates  of  October  7, 
1988  for  submission  of  post-hearing 
evidence  and  October  31, 1988  for 
submission  of  post-hearing  briefs. 

This  document  has  been  prepared 
under  the  direction  of  Secretary  of  Labor 
Ann  McLaughlin,  U.S.  Department  of 


Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  It  is  issued  under 
the  authority  of  Sections  6  and  8  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655,  657),  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  29  CFR  Part  1911  and  Secretary  of 
Labor’s  Order  9-83  (48  FR  35736). 

Signed  at  Washington,  DC  this  6th  day  of 
September,  1988 
Ann  McLaughlin, 

Secretary  of  Labor. 

[FR  Doc.  88-20467  Filed  9-6-88;  10:50  am) 
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